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CASES, REGULATIONS AND STATUTES





CLAIMS. The debtors, husband and wife, filed for chapter 11 
and the IRS filed a secured claim for taxes owed solely by the 
husband. The taxpayers owned real property as tenants by the 
entirety and the husband’s share of that property was subject to a 
tax lien for the husband’s sole tax debt. The IRS claimed that 50 
percent of the value of the property was subject to the tax lien but 
the debtors argued that the valuation should include the difference 
in life expectancies of the two property owners. The court rejected 
the debtors’ argument and held that tenants by the entirety have 
an equal share in the property; therefore, 50 percent of the debtors’ 
property is deemed the husband’s.  In re Gallivan, 312 B.R. 662 





PSEUDORABIES. The APHIS has adopted as final animal 
health regulations to provide for the payment of indemnity by 
the USDA for the voluntary depopulation of herds of swine known 
to be infected with pseudorabies. The payment of indemnity is 
intended to encourage depopulation of infected herds, and there-
fore will reduce the risk of other swine becoming infected with 
the disease. 69 Fed. Reg. 60542 (Oct. 12, 2004).




ANNUITIES. The decedent’s brother had purchased two 
annuities prior to October 1979. The first annuity designated the 
decedent as the contingent beneficiary and the second annuity 
designated the brother’s estate as the contingent beneficiary.  The 
brother died before the annuities matured, with the right to 
payments under the first contract passing to the decedent under 
the terms of the annuity. The right to payments passed under the 
second annuity to the decedent under the terms of the brother’s 
will. The IRS ruled that Rev. Rul. 79-335, 1979-2 C.B. 292 applied 
to the annuities and that the rights to payment under both annuities 
passed from the brother to the decedent, with the basis of the 
annuities equal to the fair market value of the annuities at the 





CLEAN-BURNING FUEL DEDUCTION. The IRS has 
announced that it has certified the 2005 Toyota Prius as eligible 
for the clean-burning fuel deduction (up to $2,000 for 2004 and 
2005 and $500 for 2006) under I.R.C. § 179A as amended by 
Pub. L. No 108-311, the Working Families Relief Act of 2004. 
See Harl & McEowen, “Working Families Relief Act of 2004: 
Summary of Provisions,” p. 153, 155 supra. IR-2004-125. 
CORPORATIONS. 
INTEREST. Case summary submitted by Roger McEowen. The 
taxpayer corporation operated a car dealership and was on the 
accrual method. The president of the corporation, a cash-basis 
taxpayer, owned all of the stock of the corporation.  The president 
loaned $2.339 million to the corporation and the corporation 
recorded accrued interest due on the note, but did not pay interest 
to the president. The corporation did not claim any interest 
deduction because of I.R.C. § 267(a)(2). The president later 
assigned the note to an unrelated entity.  On the 1994 return, the 
president reported a capital loss of $500,000 based on the 
assignment of the note. The corporation claimed a deduction of 
$1.049 million representing the accrued, but unpaid interest on 
the note that the president sold to the unrelated entity.  As a result, 
the corporation claimed a net operating loss of $810,000 in 1994 
and tried to carry it back to 1991 and 1992. IRS claimed that only 
the portion of the accrued interest attributable to 1994 ($261,663) 
was allowable as a deduction because the corporation was not 
subject to the restrictions of I.R.C. § 267(a)(2) for 1994. The 
balance of the accrued interest deduction was disallowed. Ronald 
Moran Cadillac, Inc. v. United States, No. 02-57052 (9th Cir. 
Oct. 12, 2004). 
DEPRECIATION. The taxpayers, husband and wife, purchased 
a four unit residential rental property in May 1999. The taxpayers 
claimed depreciation for the units based on the full purchase price 
plus the amount of interest which was to be paid on the mortgage 
used to purchase the property. The court held that the depreciable 
amount was limited to the purchase price less the amount of the 
price allocated to the land. The court upheld the IRS calculation 
of the 1999 depreciation deduction based on the purchase price of 
the buildings over 27.5 years using the straight-line method for 
seven months in 1999. Oatman v. Comm’r, T.C. Memo. 2004-
236. 
The taxpayer had originally filed an income tax return with an 
election not to deduct the 30-percent additional first year 
depreciation of business assets. The election was based upon an 
erroneous calculation of the year’s total losses which was 
discovered after a review by a new tax return preparer. Based 
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upon the new loss calculation, the taxpayer sought to revoke the 
election not to deduct the 30-percent additional first year 
depreciation. The IRS granted the request to revoke the election. 
Ltr. Rul. 200442002, June 29, 2004. 
DISASTER LOSSES. On September 30, 2004, the President 
determined that certain areas in Kansas were eligible for assistance 
under the Disaster Relief and Emergency Assistance Act (42 USC 
5121) as a result of severe storms, flooding and tornadoes, which 
began on August 27, 2004. FEMA-1562-DR. On October 1, 2004, 
the President determined that certain areas in New Jersey were 
eligible for assistance under the Act as a result of tropical 
depression Ivan, which began on September 18, 2004. FEMA-
1563-DR. On October 11, 2004, the President determined that 
certain areas in New York were eligible for assistance under the 
Act as a result of severe storms and flooding, which began on 
August 29, 2004. FEMA-1564-DR. On October 11, 2004, the 
President determined that certain areas in New York were eligible 
for assistance under the Act as a result of tropical depression 
Ivan, which began on September 16, 2004. FEMA-1565-DR. 
On October 7, 2004, the President determined that certain areas 
in South Carolina were eligible for assistance under the Act as a 
result of tropical storm Frances, which began on September 6, 
2004. FEMA-1566-DR. On October 7, 2004, the President 
determined that certain areas in the Virgin Islands were eligible 
for assistance under the Act as a result of tropical storm Jeanne, 
which began on September 14, 2004. FEMA-1567-DR. On 
October 7, 2004, the President determined that certain areas in 
Tennessee were eligible for assistance under the Act as a result 
of severe storms and flooding, which began on September 16, 
2004. FEMA-1568-DR. On October 7, 2004, the President 
determined that certain areas in Minnesota were eligible for 
assistance under the Act as a result of severe storms and flooding, 
which began on September 14, 2004. FEMA-1569-DR. 
Accordingly, taxpayers in the affected areas who sustained losses 
may deduct them on their 2003 federal income tax returns. 
DISCHARGE OF INDEBTEDNESS INCOME. The 
taxpayers, husband and wife, had obtained a loan from the USDA 
to pay rent on farm property. In 1992 the taxpayers ceased the 
farm operations and moved to another state. In 1999 the USDA 
brought a foreclosure action against the taxpayers, had the farm 
sold at auction in 2001 and applied the proceeds against the loan 
balance. The USDA issued a Form 1099-C which listed the 
unpaid portion of the loan as discharge of indebtedness income. 
The record indicated that the taxpayers were solvent in 2001. 
The court held that the taxpayers had discharge of indebtedness 
income from the release of liability for the unpaid balance of the 
loan and that the taxpayers were not eligible for the exception 
for qualified farm indebtedness because the taxpayers had ceased 
farm operation three years before the loan balance was discharged. 
The court ruled that the taxpayers were not eligible for the 
insolvency exception or the bankruptcy exception because the 
taxpayers failed to demonstrate that they were insolvent in 2001 
and had not filed for bankruptcy.  Ngatuvai v. Comm’r, T.C. 
Summary Op. 2004-143. 
IRA. The taxpayer had retired from employment and received 
distributions as part of a series of equal periodic payments from 
a qualified retirement plan. The taxpayer also received a lump 
sum distribution in excess of the periodic payments in one tax 
year and the court held that this excess distribution was subject 
to the 10 percent additional tax. Smith v. Comm’r, T.C. 
Summary Op. 2004-146. 
INVOLUNTARY CONVERSIONS. The taxpayer had timber 
cutting contracts with the federal government but the contracts 
were involuntarily converted after a price dispute. The taxpayer 
acquired other timber-cutting contracts as replacement property. 
The IRS ruled that the new contracts were eligible like-kind 
replacement property so long as the contracts did not provide 
advance royalty payments and the timber was actually purchased 
under the contracts during the replacement period. IRS Field 
Attorney Advice 20044102F, August 27, 2004. 
LIKE-KIND EXCHANGES. The IRS has ruled that pipelines 
in a crude oil gathering system were personal property under state 
law and were like-kind for purposes of I.R.C. § 1031. IRS Field 
Attorney Advice 200441011, July 29, 2004. 
PENSION PLANS. The IRS has released an updated list of 
entities that have been approved by the Commissioner to serve 
as a nonbank trustee or custodian for Archer Medical Savings 
Accounts, custodial accounts of a pension plan qualified under 
I.R.C. § 401, custodial accounts described in I.R.C. § 403(b)(7), 
trust or custodial accounts of individual retirement accounts 
established under I.R.C. §§ 408(a), 408A or 530 and custodial 
accounts of eligible state deferred compensation plans described 
in I.R.C. § 457(b). These accounts are tax-exempt if the trustee 
or custodian is a bank (for Archer MSAs, a bank or insurance 
company) or an approved nonbank trustee or custodian. Ann. 
2004-72, I.R.B. 2004-41. 
The IRS has published the cost-of-living adjustments (COLAs), 
effective on Jan. 1, 2004, applicable to dollar limitations on 
benefits paid under qualified retirement plans and to other 
provisions affecting such plans. The maximum limitation for the 
I.R.C. § 415(b)(1)(A) annual benefit for defined benefit plans 
increased to $170,000 and the I.R.C. § 415(c)(1)(A) limitation 
for defined contribution plans increased to $42,000. The I.R.C. § 
402(g)(1) limitation on the exclusion for elective deferrals under 
I.R.C. § 402(g)(3), which affects elective deferrals to I.R.C. § 
401(k) plans and to the government’s Thrift Savings Plan, among 
other plans, increased to $14,000. The dollar amount under I.R.C. 
§ 409(o)(1)(C)(ii) for determining the maximum account balance 
in an employee stock ownership plan subject to a five-year 
distribution period increased to $850,000. The dollar amount used 
to determine the lengthening of the five-year distribution period 
increased to $170,000. The I.R.C. § 414(q)(1)(B) limitation used 
in the definition of a highly compensated employee increased to 
$95,000. The annual compensation limit under I.R.C. §§ 
401(a)(17), 404(l), 408(k)(3)(C) and 408(k)(6)(D)(ii) increased 
to $210,000. The annual compensation limitation under I.R.C. § 
401(a)(17) for eligible participants in certain governmental plans 
that, under the plan as in effect on July 1, 1993, allowed COLAs 
to the compensation limitation under the plan to be taken into 
account, increased to $315,000. The I.R.C. § 408(k)(2)(C) 
compensation amount for simplified employee pension plans 
(SEPs) remains unchanged at $450. The I.R.C. § 408(p)(2)(E) 
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limitation regarding SIMPLE retirement accounts increased 
to $10,000. The I.R.C. § 457(e)(15) limitation on deferrals 
with respect to deferred compensation plans of state and local 
governments and tax-exempt organizations increased to 
$14,000. The compensation amounts under Treas. Reg. § 
1.61-21(f)(5)(i) concerning the definition of “control 
employee” for fringe benefit valuation purposes increased to 
$85,000. The compensation amount under Treas. Reg. § 1.61-
21(f)(5)(iii) increased to $165,000. The dollar limitation under 
I.R.C. § 416(i)(1)(A)(i) concerning the definition of key 
employee in a top-heavy plan increased to $135,000. The 
dollar limitation under I.R.C. § 414(v)(2)(B)(i) for catchup 
contributions to an applicable employer plan other than a plan 
described in I.R.C. § 401(k)(11) or 408(p) for individuals 
aged 50 or over increased to $4,000. The limitation under 
I.R.C. § 414(v)(2)(B)(ii) for catchup contributions to an 
applicable employer plan described in I.R.C. § 401(k)(11) or 
408(p) for individuals aged 50 or over increased to $2,000. 
IR-2004-127. 
S CORPORATIONS 
INADVERTENT TERMINATION. The taxpayer S 
corporation transferred shares to third parties, and the 
shareholder agreements restricted the further transfer of the 
shares and provided for the repurchase of the shares at book 
value. The taxpayer believed that the shareholder agreement 
terms created a second class of stock, which was not intended, 
and took corrective measures to amend the agreements to 
remove restrictions on distributions. The IRS ruled that the 
amended shareholder agreements did not create a second class 
of stock, the termination of S corporation status was 
inadvertent, and the taxpayer’s S corporation status would 
be considered as not having terminated. Ltr. Rul. 200441010, 
June 15, 2004. 
ONE CLASS OF STOCK.  The taxpayer S corporation 
executed split-dollar insurance agreements with trusts 
established for several persons. Each person was obligated 
to pay the taxpayer a portion of the premium equal to the 
lowest annual cost of insuring the joint lives of the insureds 
on the applicable policy, determined in accordance with Notice 
2002-8 and Treas. Reg. § 1.61-22.  The taxpayer was required 
to pay the total premium, and if the a person failed to timely 
pay their portion of the premium to the taxpayer, the payment 
by the taxpayer to the insurance provider was treated as a loan 
made by the taxpayer to the person. Upon the death of the 
survivor of all the persons, the taxpayer has the right to receive 
a portion of the proceeds of the policy equal to any outstanding 
loans owed to the taxpayer by the person, plus the greater of 
the total amount of premiums paid by the taxpayer or the cash 
surrender value of the policy. The IRS ruled that the split-
dollar insurance agreements did not create a second class of 
stock with the taxpayer causing the loss of S corporation status. 
Ltr. Rul. 200441023, June 3, 2004. 
SAFE HARBOR INTEREST RATES 
November 2004 
Annual Semi-annual Quarterly Monthly 
Short-term 
AFR 2.37 2.36 2.35 2.35 
110 percent AFR 2.62 2.60 2.59 2.59 
120 percent AFR 2.85 2.83 2.82 2.81 
Mid-term 
AFR 3.55 3.52 3.50 3.49 
110 percent AFR 3.91 3.87 3.85 3.84 
120 percent AFR 4.26 4.22 4.20 4.18 
Long-term 
AFR 4.70 4.65 4.62 4.61 
110 percent AFR 5.19 5.12 5.09 5.07 
120 percent AFR 5.66 5.58 5.54 5.52 
Rev. Rul. 2004-102, I.R.B. 2004-43. 
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